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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA
Alexandria, Virginia

Carlos Manuel Ramirez-Ramos, et al.,
Plaintiffs,
v.
Roberto Donna
Defendant.

)
)
)
)
)
)
)
)
)
)

Civil Action No. 1:09cv541

REPORT AND RECOMMENDATION
This action is under the Fair Labor Standards Act, 29 U.S.C. §§ 201 et seq. (“FLSA”),
and is before the court on plaintiffs’ Motion for Entry of Default Judgment (docket no. 6 ) and
Supplemental Motion for Default Judgment (docket no. 16). Upon consideration of plaintiffs’
motion and the memorandum in support of their motion and the accompanying affidavits and
Exhibits (docket no. 6, Exhibits 1-8), the magistrate judge makes findings as follows, and
recommends that default judgment be entered against defendant.
Jurisdiction and Venue
This court has jurisdiction under 28 U.S.C. § 1331, 28 U.S.C. § 1337, and 28 U.S.C. §
1367(a). Venue is proper pursuant to 28 U.S.C. § 1391(b) and (c), because defendant resides,
and a substantial part of the events or omissions giving rise to the claim occurred, in this district.
Procedural History
Plaintiffs filed the complaint in this action on May 14, 2009. Process for defendant was
served by Fairfax County Sheriff’s Office on May 20, 2009 (docket no. 3). The Clerk entered
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default pursuant to Fed. R. Civ. P. 55(a) against defendant on June 12, 2009 (docket no. 5).
Plaintiffs filed their Motion for Default Judgment on June 18, 2009 (docket no. 6) and noticed
that motion for June 26, 2009 (docket no. 7). Thereafter, on June 24, 2009, defendant twice filed
a patently inadequate one page, three-line Opposition to the Motion & Answer to the Complaint
(docket nos. 8, 9). On June 26, 2009, the court held a hearing and continued the matter until July
17, 2009, allowing defendant an additional two weeks in which to file a legally adequate
response to the complaint.
On July 13, 2009, defendant filed another patently inadequate answer to the complaint
(docket no. 15). Thereafter, plaintiffs filed a Renewed Motion for Default Judgment (docket no.
16) and noticed it for July 17, 2009. The court granted defendant’s request for a two-week
continuance, moved the July 17, 2009 default judgment hearing to July 31, 2009 (docket no. 20),
and ordered defendant to file a response to the Renewed Motion for Default Judgment by July
27, 2009.
Meanwhile, defendant had agreed to a discovery plan proposed by plaintiff’s counsel, but
he had failed to appear at the Rule 16(b) Conference, of which he had notice. On July 31, 2009,
the court found that defendant failed to comply with the court’s previous orders and that he had
failed to show good cause why the default should be set aside.
Plaintiffs now seek entry of default judgment against defendant. In addition to unpaid
minimum and overtime wages amounting to $24,349.96, plaintiffs seek liquidated damages in
the amount of $24,349.96. Pls.’ Compl. p. 8. Plaintiffs have asked for attorneys’ fees and costs,
but counsel has not yet submitted an affidavit in support of time expended on the case or an
affidavit in support of costs. Defendant concedes liability, but contends the amount of unpaid
regular wages, unpaid overtime wages, and liquidated damages. Docket no. 6, p. 1. The
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amounts set forth below reflect plaintiffs’ best estimates of their hours worked, based on their
memories and the records they possess. Pls.’ Compl. p. 4 n. 1.
Findings
Based on defendant’s procedural defaults described above, the magistrate judge finds
defendant’s responsive pleadings inadequate and untimely and should be stricken and that he
remains in default.
The magistrate judge finds the following facts from the well-pled complaint and
affidavits in support of the motion for default judgment.
Plaintiff Carlos Manuel Ramirez-Ramos is an individual residing in Alexandria,
Virginia.. Pls.’ Compl. ¶ 2. Plaintiff Francisco Alberto Floresis an individual residing in
Alexandria, Virginia. Pls.’ Compl. ¶ 3. Plaintiff Jorge Armando Guerrero-Valiente is an
individual residing in Arlington, Virginia. Pls.’ Compl. ¶ 4. Plaintiff David Reynosa is an
individual residing in Fort Washington, Maryland. Pls.’ Compl. ¶ 5. Plaintiff Mario Zamora is
an individual residing in Arlington, Virginia. Pls.’ Compl. ¶ 6. Defendant Roberto Donna is an
individual residing in McLean, Virginia. Pls.’ Compl. ¶ 7. At all times relevant to this action,
defendant was the president, executive chef, and shareholder of RD Trattoria, Inc. d/b/a Bebo
Trattoria, a Virginia corporation with its principal place of business in Virginia. Pls.’ Compl. ¶
8. Bebo Trattoria was an Italian restaurant in Arlington, Virginia. Id. Defendant has operational
control over Bebo Trattoria, including, payroll and compensation of employees. Pls.’ Compl. ¶
12. Defendant was and is an “employer” within the meaning of 29 U.S.C. § 203(d) and is
personally liable for the unpaid regular and overtime wages.
Defendant employed plaintiffs to perform the day-to-day functions of the restaurant.
Plaintiffs typically performed in excess of forty (40) hours of work per week for defendant. Id.
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Bebo Tratorria eventually began having serious cash flow problems. Pls.’ Compl. ¶13.
Defendant knew about these problems as he was aware of the restaurant’s receipts and its
expenses. Id. Defendant decided to continue to operate the restaurant, despite the fact that
expenses exceeded receipts. Id. One of the means by which defendant attempted to make ends
meet was by failing to pay his employees the entire amount of wages that they were due under
the terms of their contracts and under federal minimum wage and overtime law. Pls.’ Compl. ¶
14.
Plaintiff Carlos Manuel Ramirez-Ramos (“Ramos”) worked for defendant as a
dishwasher from October 2006 to December 2008 when the minimum wages was $6.55 an hour.
Pls.’ Compl. ¶¶ 19, 21; Docket no. 6, Exhibit 1. Between June 2008 and December 2008, Ramos
was not paid for twelve (12) weeks that he worked for defendant. Docket no. 6, p. 7; Docket no.
6, Exhibit 1. During those twelve weeks, he worked an average of forty (40) hours per week
Docket no. 6, p. 7; Docket no. 6, Exhibits 1, 2. Accordingly, defendant owes Ramos $3,144.00
in unpaid regular wages for those twelve weeks. Id. In addition, defendant also owes liquidated
damages, equal to the amount of the unpaid regular wages for Ramos, $3,144.00, for a total
amount of $6,288.00. Pls.’ Compl., p. 9; Docket no. 6, p. 7. See 29 U.S.C. § 216(b).
Plaintiff Fransisco Alberto Flores (“Flores”) worked for defendant as a dishwasher and
prep cook from 2006 to about 2008, when the minimum wage was $6.55 an hour. Pls.’ Compl.
¶¶ 23, 25; Docket no. 6, p. 7; Docket no. 6, Exhibit 3. During that time period, Flores was not
paid for four (4) weeks that he worked for defendant. Pls.’ Compl. ¶ 24; Docket no. 6, p. 7;
Docket no. 6, Exhibit 3. Flores worked thirty-four (34) hours per week during those four weeks.
Id. Accordingly, defendant owes Flores $890.80 in unpaid regular wages for those 4 weeks. Pls.
Compl. ¶ 25; Docket no. 6, p. 7; Docket no. 6, Exhibit 3. In addition, defendant owes liquidated
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damages equal to the amount of unpaid regular wages, $890.80, for a total amount of $1,781.60.
Pls.’ Compl., p. 9; Docket no. 6, p. 7.
Plaintiff Jorge Armando Guerrero-Valiente (“Valient”) worked for defendant as a pizza
maker from April 2008 to September 2008, when the minimum wage $6.55 an hour. Pls. Compl.
¶¶ 26, 28; Docket no. 6, p. 7; Docket no. 6, Exhibit 4. During the week beginning August 11,
2008, Valient worked a total of 70.25 hours. Pls. Compl. ¶ 27; Docket no. 6, p. 7; Docket no. 6,
Exhibits 4, 5. During the week beginning Monday August 18, 2008, he worked a total of 70.33
hours. Id. The following week, he worked a total of 71.41 hours. Id. Finally, during the week
beginning September 2, 2009, he worked a total of 30.75 hours. Id. Valient was not paid any
wages for those weeks. Id. Accordingly, defendant owes Valient $987.41 in unpaid regular
wages and $903.80 in overtime wages for a total amount of $1,891.21. Pls.’ Compl. ¶ 28;
Docket no. 6, p. 7-8; Docket no. 6, Exhibits 4, 5. In addition, defendant owes liquidated
damages equal to the amount of the unpaid regular wages and unpaid overtime wages, $1,891.21,
for a total amount of $3,782.42. Pls.’ Compl., p. 9; Docket no. 6, p. 8.
Plaintiff David Reynosa (“Reynosa”) worked for defendant as a pasta cook from
September 2005 to April 2008, when the minimum wages was $5.85 an hour. Pls.’ Compl. ¶¶
29, 31; Docket no. 6, p. 8; Docket no. 6, Exhibit 6. During that time period, Reynosa was not
paid for ten (10) weeks that he worked for defendant. Pls.’ Compl. ¶ 30; Docket no. 6, p. 8;
Docket no. 6, Exhibit 6. Reynosa worked approximately 76 hours each week for those ten
weeks. Pls.’ Compl. ¶ 29; Docket no. 6, p. 8.; Docket no. 6, Exhibit 6 ¶ 4. Accordingly,
defendant owes Reynosa $2,340.00 in unpaid regular wages and $3,159 in unpaid overtime
wages for a total amount of $5,499.00. Pls.’ Compl. ¶ 31; Docket no. 6, p. 8; Docket no. 6,
Exhibit 6. In addition, defendant owes liquidated damages equal to the amount of the unpaid
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regular wages and unpaid overtime wages, $5,499.00, for a total amount of $10,998.00. Pls.’
Compl., p. 9; Docket no. 6, p. 8.
Plaintiff Mario Zamora (“Zamora”) worked for defendant for three weeks in December
2008, when the minimum wages was $6.55 an hour. Pls.’ Compl. ¶¶ 33, 34; Docket no. 6, p. 8;
Docket no. 6, Exhibit 8. He was not paid for any of those three weeks. Pls.’ Compl. ¶ 33;
Docket no. 6, Exhibit 8. He worked twenty-one (21) hours during the first week, forty-eight and
one-half (48.5) hours during the second week, and forty and one-half (40.5) hours during the
third week. Pls.’ Compl. ¶ 34; Docket no. 6, p. 8, Docket no. 6, Exhibit 8. Accordingly,
defendant owes Zamora $661.55 in unpaid regular wages and $88.42 in unpaid overtime wages
for a total amount of $749.97. Id. In addition, defendant owes liquidate damages equal to the
amount of unpaid regular wages and unpair overtime wages, $749.97, for a total amount of
$1,499.94. Pls.’ Compl., p. 9, Docket no. 6, p. 8.
Defendant owes amounts in accordance with the following:
Employee

Unpaid
Regular Wages

Unpaid Overtime
Wages

Ramos

$3,144.00

N/A

$3,144.00

$6,288.00

Flores

$890.80

N/A

$890.80

$1,781.60

Valiente

$987.42

$903.80

$1,891.21

$3,782.42

Reynosa

$2,340.00

$3,159.00

$5,499.00

$10,998.00

$661.55

$88.42

$749.97

$1,499.94

Zamora

Liquidated
Damages

TOTAL

TOTAL

$24,349.96
Attorneys’ Fees and Costs

Plaintiffs have asked for attorneys’ fees and costs, but counsel has not yet submitted an
affidavit in support of time expended on the case or an affidavit in support of costs. Plaintiff is
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entitled to reasonable attorneys’ fees and costs as taxed by the Clerk.
Recommendation
The magistrate judge recommends that defendant’s responsive pleadings be stricken and
that default judgment in an amount equal to $24,349.96 in the aggregate be entered against
defendant under Fed. R. Civ. P. 55(b)(2) in the following amounts: (1) $6,288.00 to plaintiff
Ramos; (2) $1,781.60 to plaintiff Flores; (3) $3782.42 to plaintiff Valiente; (4) $10,998.00 to
plaintiff Reynosa; and (5) $1,499.94 to plaintiff Zamora. The magistrate judge further
recommends that plaintiffs be awarded reasonable attorney’s fees and the costs as taxed by the
Clerk.
Notice
By means of the court’s electronic filing system, and by mailing a copy of this report and
recommendation to defendant’s address used for service of process, the parties are notified as
follows. Objections to this report and recommendation must be filed within ten (10) days of
service on you of this report and recommendation. A failure to file timely objections to this
report and recommendation waives appellate review of the substance of the report and
recommendation and waives appellate review of a judgment based on this report and
recommendation.
/s/
Thomas Rawles Jones, Jr.
United States Magistrate Judge

August 26, 2009
Alexandria, Virginia

